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VIA EMAIL
Crystal R. Peck, Esq.
Town of New Scotland Zoning Board of Appeals
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2029 New Scotland Road
Slingerlands, NY 12159
Town of New Scotland Zoning Board of Appeals
Jeff Baker, Chairman
Town Hall
2029 New Scotland Road
Slingerlands, NY 12159
Re:

Tommell Livestock, LLC v. Town of New Scotland
Zoning Board of Appeals, et al.
Index No. 905598-19

Dear Chairman Baker and Board Members:
As you know, this firm represents Petitioner Tommell Livestock, LLC. (“Tommell”) in the
above-referenced action. I am writing in regard to Respondent Zoning Board of Appeal’s (“ZBA”)
upcoming meeting on May 26, 2020, at which Tommell has requested to be placed on the agenda
for processing of its use variance application for its use of a commercial garage on its land (the
“Property”) in accordance with Supreme Court, Albany County’s Decision and Order (“Decision
and Order”) dated May 8, 2020, a copy of which is attached as Exhibit A.
In its Decision and Order, Supreme Court made clear that the ZBA’s denial of Tommell’s
application was arbitrary and capricious as a matter of law, because it was unsupported by any
substantial evidence in the record and impermissibly varied from the Board’s prior determination
to grant a use variance to the Property’s prior owner, Charles Schufelt, for his virtually identical
use of the same commercial garage that exists in the same condition on the Property today. As the
Court held, there is simply “no rational justification . . . for the ZBA’s disparate treatment of
Tommell’s use variance application” (Decision and Order, p. 24).
As Supreme Court explicitly noted, its review of the ZBA’s July 2019 determination
denying Tommell’s use variance required the Court to consider whether the record contained
“substantial evidence” supporting the Board’s determination (Decision and Order, p. 23). In
holding that the Board’s determinations were arbitrary and capricious, Supreme Court deemed that

the record—which consisted of six months’ worth of detailed and extensive submissions submitted
by Tommell—lacked sufficient evidence to support the ZBA’s denial of Tommell’s application.
The ZBA is now confined to the record that has been pending before it, which, as reflected
in Supreme Court’s Decision and Order, does not contain any substantial evidence sufficient to
support a denial of Tommell’s application. Instead, as set forth in great detail in Tommell’s
Verified Petition, and as Supreme Court reiterated in its Decision and Order, the evidence within
the record unequivocally demonstrates that Tommell’s application satisfies all requisite criterion
set forth in Section 190-76[C][2] of the Town’s Zoning Law for the grant of a use variance (Id., p.
23-25).
Significantly, as Supreme Court held, there is simply no evidence in the record justifying
the ZBA’s departure from its prior determination that “the garage cannot be reasonable used or
marketed as a residential accessory structure, and that the only reasonable use of the garage is for
[a] commercial garage purpose” (Id., p. 24). Instead, the only evidence in the record before the
ZBA confirms that “the four-bay garage is approximately 3,600 square feet, larger than many
residential homes, and that there have been no changes to the size, composition or use of the garage
since Schufelt made his application to the Board” (Id., p. 25). It further confirms that Tommell
purchased “property with existing buildings that could not be reasonably used for residential
purposes due to the size of the garage” and did not, therefore, create its undue hardship (Id.). As
such, there is simply no rational basis to deny Tommell a use variance for the same use that the
ZBA previously recognized was entitled to a variance under its own Zoning Law.
Therefore, at this juncture, the only path forward for the ZBA is to grant Tommell’s
application. This is not to say that the ZBA lacks any power to inquire into what, if any, reasonable
conditions would be appropriate to impose on the issuance of Tommell’s use variance. See Town
Law § 267-B(4). However, while the ZBA is free to consider conditions that are directly related
to and incidental to Tommell’s use variance on the record before it, the Board is not permitted to
reopen the record to gather or introduce new evidence in an attempt to deny Tommell’s application.
Such action, if taken, would be patently improper.
Simply put, the ZBA already determined in its March 2016 decision on Mr. Schufelt’s
application for a use variance that the use of commercial garage on the Property satisfies all factors
within the Town Zoning Law for the grant of a use variance. A New York court, in a decision
binding on this Board, has also now determined that no relevant circumstances have changed since
the ZBA made its 2016 decision that would justify any contrary result on Tommell’s application.
Tommell’s application must, therefore, be granted.
For all of the foregoing reasons, Tommell respectfully requests that the Board process
Tommell’s application, subject to the imposition, if any, of reasonable conditions.
Respectfully submitted,

Robert S. Rosborough IV
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STATE OF NEW YORK
COUNTY OF ALBANY

SUPREME COURT

In the Matter of
TOMMELL LIVESTOCK, LLC,

Petitioner-Plaintiff,

DECISION AND

ORDER/JUDGMENT
For a Judgment Pursuant to CPLR Article 78

Index No.: 905598-19

and a Declaratory Judgment Pursuant to

RJ1 No.: 01-19-132864

Section 300 1 of the CPLR
-against10WN OF NEW SCOTLAND ZONING BOARD
OF APPEALS and JEREMY CRAMER, as
Building Inspector of the Town of New Scotland,
Respondents-Defendants.

(Supreme Court, Albany County, All Purpose Term)
(Justice Kimberly A. O'Connor, Presiding)
APPEARANCES:

WHITEMAN OSTERMAN & HANNA LLP

Attorneysfor Petitioner-Plaintiff
(John J. Henry, Esq., Robert S. Rosborough, IV, Esq.,

and Gabriella R. Levine, Esq., of Counsel)
One Commerce Plaza
Albany, New York 12260

BAILEY, JOHNSON & PECK, P.C.
Attorneysfor Respondents-Defendants
(Crystal R. Peck, Esq., of Counsel)
5 Pine West Plaza, Suite 507
Washington Avenue Extension

Albany, New York 12205
O'Connor, J.:

Petitioner-Plaintiff Tommell Livestock, LLC ("Tommell") commenced this hybrid CPLR

Article 78 proceeding and action for declaratory judgment seeking to annul a determination of

respondent Town of New Scotland Zoning Board of Appeals ("ZBA" or "Board"), affirming a
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notice and order to remedy a violation issued by respondent Jeremy Cramer, as Building Inspector
of the Town of New Scotland ("Inspector Cramer" or "Building Inspector"), with respect to use of
a certain building on a parcel of real property known as 173 North Road in the Town of New

Scotland, New York ("property") as a commercial public garage, and denying TommeH's

application for: (1) renewal of a use variance previously granted by the ZBA in 2016 for use of a

commercial garage, or, alternatively, (2) a new use variance for the operation of a public garage
on the property. The ZBA and Inspector Cramer (collectively "Board/Inspector") answered the

verified petition and complaint, and oppose the requested relief.

Tommell has replied to the

opposition.
Background

Tommell is the titled owner of the subject property. Tommell purchased the property in

December 2017 from the Estate of prior owner Charles Schufelt ("Schufelt").

The property

consists of a large, commercial four-bay garage, which was built in 1982, and a single-family home
that was converted from an office building during Schufelt's ownership. The property is located

in a Residential Agricultural ("RA") District. Absent the grant of a use variance, the operation of
a commercial garage is not a permitted use within an RA zoning district under the Town of New
Scotland's Zoning Law ("Town Code" or "zoning ordinance"), as adopted in 2004.

The record discloses that John A. Domermuth obtained a building permit from the Town
in 1982 "for [the] [construction of [a] [g]arage [and] [s]hop" on the property. The garage was

used by Domermuth Petroleum Equipment and Maintenance Corporation ("Domermuth") for
repair, maintenance, and storage of vehicles and equipment.

The record further indicates that

sometime between 1990 and 1994 and during Domermuth' s ownership, Kleen Resources operated
a commercial business from the property, and, like Domermuth, used the four-bay garage to repair,
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maintain and store equipment and vehicles.

Tommell claims that beginning in 1994 and until

2009, members of the Tommell family used and/or leased the property and the garage to maintain
and repair vehicles, trucks, and heavy equipment

In or around January 2009, Albany County acquired the subject property as the result of a

tax foreclosure. The property was subsequently sold to Chuck's Woodworking Products, LLC
("Chuck's Woodworking"), an entity owned and operated by Schufelt. In 2014, Schufelt applied
for and was granted a building permit to convert the existing office building on the property to a
single-family home, and in June 2015, Chuck's Woodworking transferred the property to Schufelt.
Tommell alleges that in 20 15, it was using the four-bay garage at the property to repair its livestock
vehicles with Schufelt's permission.

In August 2015, Inspector Cramer issued a notice and order to remedy violation ("2015
notice and order") to Schufelt, notifying him of a violation of Town Code § 190-84 with respect

to the property. Specifically, Schufelt was advised that "[t]he use of an accessory building as a
vehicle or equipment repair shop is not allowed within the RA Zoning District, " and directed to
comply with the law and remedy the violation. Schufelt appealed the 201 5 notice and order to the

ZBA in September 2015, requesting: (1) an interpretation that the property enjoys the status of a
legal, nonconforming use as a commercial garage and, as such, the use ofthe garage for automobile
repair, inspections, and storage of vehicles is permitted; or, in the alternative, (2) a use variance to

allow for the use of the four-bay garage on the property for commercial purposes to perform
automotive repairs and inspection, and to store vehicles.

As to his appeal for an interpretation, Schufelt argued that the legal nonconforming use in

existence on the property for many decades did not terminate, as the use was never abandoned for
a period of one year or longer; that persons, whether lawful tenants or not, continued to use the
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property for commercial purposes; and that his use and operation of the garage for the repair,
inspection, and storage of vehicles was consistent with the property's prior uses. In this regard,
Schufelt submitted the sworn affidavits ofNoreen Berringer ("Berringcr"), Samuel Tommell, ("S,
Tommell"), and Nicolas Tommell ("N. Tommell"), who collectively averred that prior to 1990,

Domermuth used the garage on the property for repair, maintenance and storage of vehicles and
equipment; that from 1990 until 1994, Kleen Resources operated a commercial business at the
property and performed maintenance and repair on trucks and heavy equipment within the garage;

and that from 1994 to 2009, S. Tommell and N. Tommell operated a commercial business on the
property and used the four-bay garage during that time to maintain, repair, and store vehicles,
including trucks and heavy equipment.

With respect to his application for a use variance, Schufelt maintained that the Town's

zoning ordinance, as applied, would cause an unnecessary hardship. He asserted that the building
"was constructed specifically for the purpose of a commercial garage to perform repairs and [for]
storage," and that the Town permitted such construction and allowed others to occupy and use the

premises for the same commercial use after the adoption of its current zoning ordinance. Schufelt
further submitted that the property is unique and that there would be no material change to the
character of the neighborhood, as no change was being requested to the structure that has been in
existence for over 30 years. Additionally, Schufelt claimed that "[t]he sheer size and cost of

deconstruction ma[d]e it economically infeasible to convert the building to a permitted use within
the zoning ordinance."
Schufelt's variance application was supported by the affidavit of Eric A. Sterling, Jr.

("Sterling"), a certified real estate appraiser licensed in the State ofNew York. Sterling noted that
the magnitude and size of the garage, i.e., 60 feet x 60 feet (3600 square feet), make the garage far
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larger than any traditional residential garage and more square footage than most residential homes
in the area. He maintained that "uniqueness of the garage for residential purposes would make it
obsolete," but that "for commercial purposes!,] it could serve a function and be viable." Thus,
based upon his experience and a review of comparable properties in the Town and surrounding
area, Sterling opined that if the property was strictly used for residential purposes, it would be

valued at $ 1 1 0,000. However, he estimated the value ofthe property to be $220,000 if the garage
continued to be used as a commercial garage.
The ZBA held a public hearing on Schufelt's appeal and application between November

1 7, 20 1 5 and March 22, 20 1 6, hearing arguments from Schufelt's attorney and receiving comments
from a neighboring property owner and the general public. At the conclusion of its public hearing
on March 22, 20 1 6, the ZBA issued a decision upholding the Building Inspector's 20 1 5 notice and
order and denying Schufelt's appeal for an interpretation "on the grounds that the previous non
conforming use of the premises was abandoned for more than one year and that the current and

intended use of the premises would constitute a change from one non-conforming use to another."
The ZBA, however, issued a separate decision granting Schufelt's application for a use variance.
In rendering its determination, the ZBA addressed the factors set forth in Town Code §

190-76 and made the following findings with respect to Schufelt's showing of unnecessary
hardship;

1.

Under applicable zoning regulations!,] the applicant will not realize return
provided the return is substantial as demonstrated by competent financial
evidence . . . [w]c see that the applicant demonstrated through an affidavit
from a certified real estate appraiser that the garage on the property is a
unique structure. It cannot be reasonably used or marketed as a residential
access oiy structure.

The only reasonable use of the garage is for

commercial garage purpose as proposed by the applicant;
2.

The alleged hardship relating to the property in question is unique and does
not apply to substantial portion of district or neighborhood ... we found
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that the garage is part of the pre-existing commercial use which was

abandoned for more than a year and lost its status as a non-conforming use.
However, the garage is unique in the neighborhood, it is a commercial scale
facility that is uncommon in the district and not replicated in the
neighborhood. The hardship is unique for this property and is unlikely to be
replicated elsewhere in the district.
3.

4.

Requested use variance if granted will not alter essential character of the
district or neighborhood.
The alleged hardship has not been self-created [,] the ZBA finds that because
the property was purchased through the County at a tax foreclosure sale[,]
. . . the applicant's hardship was not self-created, but a consequence of
purchasing a property with existing buildings that could not be reasonably
used for residential purposes due to the size of the garage. Due to the nature

of the acquisition by the applicant which allows the ZBA to determine that
the hardship was not self-created.
In addition, the ZBA imposed twelve (12) conditions to the approval of Schufelt's use variance
application. Among other things, Schufelt was required have "[a]ll license [s] ... in place before
site inspection for granting Certificate of Occupancy."

In July 201 6, approximately, four months after the ZBA approved his application for a use

variance, Schufelt died.

Tommell purchased the property in December 2017 from Schufelt's

Estate for $160,000.00. As part of the purchase, Tommell agreed to grant a life estate to Schufelt's
elderly parents, allowing them to continue to reside in the single-family home on the property

without paying rent.1 Tommell contends that for approximately one year after it purchased the
property, it used the commercial garage to repair its livestock vehicles.
Tommell alleges that prior to his death and after the use variance was granted to Schufelt,

Schufelt worked on Tommell' s livestock trucks at the property's garage, and permitted Tommell
to use the four-bay garage to repair trucks on the property. Tommell further alleges that following
Schufelt's death, Schufelt's father permitted Tommell to continue using the four-bay garage on

1 The record discloses that Schufelt's elderly father passed away shortly before the property closed.
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the property and "specifically represented to Amy Serk, Tommell's business manager, that the
commercial use of the garage was permitted by the Town under a use variance that the Town ZBA

previously granted."

Moreover, Tommell maintains that before purchasing the property,

"Tommell was . . . advised by [Schufelt's] Estate that the use variance had, in fact, been granted
and that the restrictive condition could not prevent the variance from continuing upon conveyance
of the [pjroperty to Tommell."
In December 2018, Inspector Cramer issued a notice and order to remedy violation ("2018

notice and order") to Tommell, informing Tommell that there was a violation of Town Code
§ 190-84 with respect to the property. Like Schufelt, Tommell was notified that "[t]he use of an
accessory building as a vehicle or equipment repair shop is not allowed within the RA Zoning
District, " and directed to comply with the law and remedy the violation. On January 29, 2019,

Tommell appealed the Building Inspector's 201 8 notice and order to the ZBA.

As part of its

appeal, Tommell asked the ZBA to renew the use variance granted to Schufelt in 2016 on the
ground that the facts and circumstances surrounding the use and operation of the commercial

garage remained substantially the same. Alternatively, Tommell requested that the Board grant a
new use variance for the operation of a public garage on the property, contending that it satisfied
the criteria for the approval of a use variance under Town Code § 190-76.
Tommell's appeal was supported by, among other things, the 1982 building permit
obtained by Domermuth for the construction of the garage at the property, the affidavits of S.
Tommell and N. Tommell, submitted by Schufelt in connection with his application for a use
variance, and the ZBA's March 22, 2016 meeting minutes detailing the Board's findings of fact

and conclusions of law supporting its approval of Schufelt's use variance. Tommell's appeal also
incorporated, by reference, the application narrative and supporting affidavits submitted to the
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ZBA by Schufelt, including Sterling's affidavit. Furthermore, Tommell provided the Board with
a supplemental narrative addressed to the unnecessary hardship posed by the Town's zoning

regulations on its use of the property.

Attached to TommelTs supplemental narrative was a

financial information sheet for the property and an updated appraisal.

Moreover, Tommell

submitted the swom affidavit of its Business Manager, Amy Serk ("Serk"), regarding Tommell's

knowledge of the status of the 2016 use variance when it purchased the property from Schufelt 's
Estate in 2017.

Tommell argued "that the [p]roperty is subject to the findings of facts and conclusions of
law relevant to the 2016 [vjariance," and as such, the variance should be renewed. In that regard,

Tommell asserted that the "Board has already made significant findings offact on the hardship the
use of the garage presents on site - all of which remain true today" and that "[t]he only change
between 2016 and now is the title holder of the property " Tommell further submitted that it
"purchased the [pjroperty in full reliance on the pre-existing use ofthe garage and the granted use
variance which was represented to them by the Estate - as there was nothing [in] the public record

to indicate that the conditions had not been met or the use variance otherwise expired." Moreover,
Tommell maintained that use variances run with the land and cannot be limited to a property's
prior owner.

Tommell also argued that it met the criteria for the approval of a use variance to operate a

public garage under Town Code § 190-76 because it "presented] an application nearly identical
to Schufelt which was approved by the granting of the 2016 [v]ariance," the "Board has already
made findings of fact on the issue of undue hardship with respect to use of the [pjroperty," and
"[t]he facts surrounding all four criteria for a use variance have not changed." Tommell asserted

that its financial data is substantially similar to the financial information provided by Schufelt's
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appraiser in 2016, that the hardship remains unique to the property and is not likely to be replicated

elsewhere, and that the use variance will not alter the essential character of the neighborhood
because the commercial garage has existed on the property since 1 982, there are similar uses in
the surrounding neighborhood, including an agricultural operation that operates a garage for the

repair of its farming vehicles and equipment as well as a commercial/business directly across the
street from the subject property, and Tommell operates the garage in largely the same manner as
it has been operated for decades.
Tommell's financial information indicated that it has invested $183,000 in the property,

including purchasing the property for $160,000 and making $23,000 in improvements, while
carrying $10,000 in annual taxes and $12,000 in deferred rent for the property's life tenant.

Additionally, Tommell asserted that the appraisal of the property performed in April 201 9 reveals

that the valuation of the land as vacant is $35,000, while valuation of the property as a singlefamily home is $145,000, not including the costs to demolish or convert the existing garage, and

that "[i]t is only with the existing commercial use that the [pjroperty has a reasonable return at
$225,000." Moreover, Tommell maintained that the Board's finding that the hardship was not
self-created because "the building could not be used for any residential purposes due to its size

. . . . remains true to this day," and submitted that while it did not purchase the property from a

tax sale, "Tommell . . . receive[d] an email (October 2017) from counsel for the Estate of Charles
Schufelt that the Board had granted a use variance which provided ... a reasonable belief that the
garage was a legally varied use."

The ZBA held a public hearing on Tommell's appeal and application between March 26,

2019 and July 23, 2019, receiving information and hearing arguments from Tommell's attorneys,
and entertaining comments from neighbors and members of the community, among others. The
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Board also took testimony from Serk addressed to statements made in her affidavit submitted in
support of TommelFs application. At the conclusion of its public hearing on July 23, 2019, the
ZBA issued a decision upholding the Building Inspector's 2018 notice and order and denying
Tommell's application for renewal of the use variance previously granted to Schufelt in 2016 for

the use and operation of a public garage and, in the alternative, for a new use variance to operate
a public garage on the property.

In rendering its determination, the Board found that the 2016 use variance expired by
operation of law, pursuant to Town Code § 1 90-78, based on Schufelt's failure to comply with the

conditions of the use variance, as well as his failure to obtain necessary permits by March 22,
2017. Specifically, the ZBA found that Schufelt failed to obtain a Department of Motor Vehicle
License to operate a public garage, failed to complete the required improvements to the property,

and failed to obtain a certificate ofoccupancy for use ofthe property as a public garage. Moreover,

the Board found that the Town's Zoning Law "does not have a provision which allows for an
expired use variance to be 'renewed,'" and, therefore, directed its review to Tommell's application
for a new use variance to allow the operation of a public garage. To that end, the ZBA found
"substantial and material changes between the 2016 application submitted by [Schufelt] and the
[application . . . pending before the Board" by Tommell. Specifically the Board found that:
[Tommell] purchased the property when there were indications that the use variance
previously granted for the operation of a public vehicle repair garage had expired
and that, based on [Tommeirs] purchase price for the property and the submitted
appraisal, a reasonable return could be realized for the property.
Based on the evidence and testimony presented, and particularly Tommell's updated

appraisal, the ZBA concluded that the purchase price paid for the property falls within the range
of comparables for which Tommell can realize a reasonable rate of return on the property for

residential use, i.e., between $142,400 and $160,150 or between $68.97 and $135.78. per square
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foot after taking into account net adjustments. Moreover, the Board found that even factoring the
value of improvements into the purchase price of the property, which it declined to do based on a

lack of evidence that the improvements were needed in order to utilize the property after purchase,
the price per square foot, which would equate to $ 1 1 3 . 8 1 , still falls within the range of comparable
residential properties. Lastly, the ZBA did not factor the lease life estate on the property into its
analysis of a reasonable return for the property, finding the encumbrance to be self-created.

The ZBA further concluded that Tommell "had actual if not constructive notice of the
limitations on the use of th[e] property and that the hardship related to th[e] application is selfcreated." The Board explained that the 2106 use variance expired as a matter of law and was not
in effect when Tommell purchased the property, and that while Serk testified that she reviewed the
Board's March 22, 2016 meeting minutes in which the prior use variance was granted, "she also

testified that at no point did she call the Town's Building Department or speak with the Town's
Building Inspector to ascertain whether the conditions had been met or permits [had] been issued

with respect to the previous use variance," which was confirmed on the record by Inspector
Cramer. Additionally, the Board referred to language in the purchase and sale contract regarding

the intended use of the property as a "residential dwelling with garage," and specifically noted that
"[n]owhere in the contract is a commercial use of the property referenced."

Furthermore, the Board specifically pointed to the 2017 email "heavily" relied upon by
Tommell for its belief that the use variance granted by the ZBA in 2016 was in effect when it
purchased the property, wherein Schufelt's attorney stated that he had "not received a final version
of the use variance and . . . [did] not know if [Schufelt] complied with the terms and conditions."

Moreover, the ZBA found it significant that Serk affirmatively stated, in her sworn affidavit, that

she "reviewed the entire file for the property in the Town records and there was no indication that
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the use variance was not valid, or in effect, but when questioned by the Board during the public

hearing, testified that the only document she reviewed were the ZBA's meeting minutes published

online and did not review the Town's file with respect to the property, and that she never reviewed
the Town of New Scotland's Zoning Law.

On those facts, the Board concluded that Tommell

"purposefully misrepresented the actions it took to determine the zoning status of the property and
admitted that the various statements made to the ZBA were false." Lastly, the ZBA noted that
after purchasing the property in December 2017, Tommell made no effort to assure that it had the
proper permits with the Town and operated a public motor vehicle repair shop without first
obtaining a permit from the New York State Department of Vehicles. This proceeding and action
followed.
Arguments

Tommell argues that the ZBA arbitrarily determined that the 2016 use variance expired

under Town Code § 190-78 because the variance did not require Schufelt to obtain a building

permit for the commercial garage on the property, the Town had already granted a building permit
for the construction of a commercial garage in 1982, and, by its plain and unambiguous language,
§ 190-78 does not apply to "licenses" from local or state agencies or to "certificates of occupancy,"
and is limited solely to "necessary building permits." Tommell also argues that the 201 6 use
variance did not contain any lawful durational limitation providing that the variance would

automatically expire upon failure to satisfy a condition, Tommell contends that the only durational
limitation in the 2016 use variance was the condition providing that the variance was personal to

Schufelt and would cease upon a transfer of ownership, which "was void ab initio as a matter of
New York law, and cannot be enforced to prevent the continuance ofthe 2016 variance," Tommell

further submits that none of the other 12 conditions imposed on Schufelt' s use variance indicated

Page 12 of 26

12
12 of 26
26

INDEX
INDEX NO.
NO. 905598-19
905598-19

FILED: ALBANY COUNTY CLERK 05/08/2020
05/08/2020 03:38
03:38 PM
FILED:

NYSCEF
NYSCEF DOC.
DOC. NO.
NO. 80
80

RECEIVED NYSCEF:
NYSCEF: 05/08/2020
05/08/2020

that the variance would lapse, expire, or terminate on a specified date if the condition was not
satisfied; that absent such an express durational limitation, the 2016 variance ran with the land as
a matter of law, unless the ZB A or Building Inspector properly revoked it; and that the Town never
revoked the variance, never assessed any violations against Schufelt, never directed Schufelt to

cease operating, and never made any notation or record of the revocation of the 2016 use variance,
Tommell further asserts that even if the 2016 use variance expired, the ZBA's
determination must nonetheless be annulled because its denial of Tommell' s application for a new
use variance is inconsistent with its prior approval of Schufelt' s use variance. Tommell submits
that "[tjhe ZBA utterly failed to offer any explanation to justify its differential treatment of the

2016 variance and TommelTs application, and failed to identify any material change in the
circumstances surrounding the application for a use variance for a commercial garage that had
been operated for decades on the [pjroperty by no less than four different landowners." According
to Tommell, the only difference between the two applications is the identity of the applicant, which

does not constitute a material change necessary to justify differential treatment.
Additionally, Tommell maintains that the ZBA's determination that it failed to make the

requisite showing of unnecessary hardship for the approval of a new use variance under Town
Code § 190-76 was arbitrary and capricious. According to Tommell, while the Board expressly
found that the hardship relating to the property was unique, as the garage has been used over the

years in some manner as a commercial use, and that a use variance would not alter the essential
character of the district or neighborhood, the Board's conclusion that Tommell could realize a
reasonable return on its investment and that Tommell' s hardship is self-created is not supported
by substantial evidence.
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Tommell contends that it submitted unrebutted expert appraisal evidence demonstrating,

in "dollars and cents" form that it would not realize a reasonable return on its substantial
investment in the property if the use variance was denied. Tommell submits that it purchased the
property for the sole purpose of acquiring the commercial garage, and argues that the garage would

be rendered entirely obsolete, requiring demolition and removal at additional, significant cost, if it
is not permitted to operate the garage to repair its own livestock vehicles. Tommell also argues
that it demonstrated to the Board that it purchased the property under a good faith and reasonable

belief that the garage could be utilized in the same manner it had been for over thirty years based,

in large part, upon the 2016 use variance that expressly permitted the garage to be used for such

purpose. Tommell maintains that despite the Board's finding that there were indications that the
prior use variance had expired when Tommell purchased the property, no such indications were

present in the Town record for the property because the Town never issued violations or
commenced enforcement proceedings against Schufelt for failing to comply with the conditions of

the 2016 variance, and never formally revoked the 2016 variance or formally determined that it
had expired.

Moreover, Tommell claims that the ZBA's denial of its application "was fueled by

animosity harbored by its own board members toward Tommell and members of the Tommell
family." Tommell alleges that the ZBA and its members who held the power to decide whether

Tommell could use a property it substantially invested in to repair and maintain vehicles that are
integral to its local business "publicly disparaged the very applicant . . . before it for a land use
application," and that "no logical, legal reason exists for the Town to permit four separate

landowners over the course of 30 years to operate a commercial garage, but prevent Tommell from
doing so."
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Finally, in the event the Court does not declare that the 20 1 6 use variance remains effective,
Tommell urges the Court to grant an order directing the ZBA to approve its application for a new

use variance, subject to the imposition of reasonable conditions, on the ground that it has made the
requisite showing of unnecessary hardship under the Town's Zoning Code.
For their part, the Board/Inspector contend that there was a rational basis for the ZBA's

decision upholding Inspector Cramer's 2018 notice and order and denying Tommell's application
for a use variance, and as such, the Board's determination should be afforded deference and

affirmed.

Initially, the Board/Inspector note that the ZBA's determination that the 2016 use

variance had expired did not rely on the condition that the variance was personal to Schufelt, but
instead "was based entirely on the plain language of the Town Zoning Code which calls for the

expiration of a variance in the instance that building permits are not pulled or conditions not met
within one year from approval ofthe variance." The Board/Inspector further assert that Tommell ' s

claim that the 201 6 use variance did not require Schufelt to obtain a building permit for the use of
a commercial public garage was waived by Tommell at the May 2019 public hearing, precluding
judicial review, and that even if such argument was not waived, the Town's Zoning Code expressly
requires a building permit for all changes in use.

The Board/Inspector explain that the ZBA issued an interpretation on Schufelt's appeal in

20 1 6 that the commercial use of the four-bay garage on the property had been abandoned pursuant

to Town Code § 190-30(D)(1), and as such, the property lost its legal, non-confirming status. They
submit that even if the use of the commercial garage had not been abandoned, the ZBA found that

Schufelt's proposed use of the garage for public automotive and truck repairs was a change in use,
since the garage had previously been used for the repair of in-house commercial vehicles for
businesses operating out of the property, and, the grant of the use variance to Schufelt in 2016
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permitting the operation of a public repair garage required both a building permit and site plan
review/approval under the Town Zoning Code.

According to the Board/Inspector, the fact that the ZBA did not specifically state in its

approval that the use variance was subject to all other requirements of the Town's Zoning Code

did not serve as an affirmative waiver of those requirements. Further, the Board/Inspector argue

that the ZBA was not required to expressly include a durational limitation in its grant of the 201 6
use variance because Town Code § 190-78 makes clear that a building permit is required for all

changes in use and that, unless specifically extended by the ZBA, the permit must be pulled within
one year from the date of the variance approval or the variance will expire.
Next, the Board/Inspector maintain that material differences between Schufelt's and
TommeH's use variance applications as to reasonable rate of return and self-created hardship

justified the ZBA's departure from its prior determination. The Board/Inspector contend that the
appraisal evidence submitted by Schufelt in 2016 "was sufficiently different to warrant a change

in the ZBA's determination of reasonable return." They note that Schufelt's financial information
demonstrated that he had invested approximately $213,375 into the property and that his expert
opinioned that the market value of the residential use would be $1 10,00, which "alone evidenced
a substantial inability to realize a reasonable rate of return on the property using the garage as a
residential structure."

The Board/Inspector assert that Tommell, in contrast, submitted evidence that it purchased
the property for $160,000, that the comparable properties relied on by its appraiser fell within a
range of $ 1 42,400.00 and $ 1 60, 1 50 for residential market value, and that even considering the cost
of additional improvements, the price per square foot still fell squarely within the range of the
comparable residential properties. According to the Board/Inspector, it was significant that
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Tommell 's appraiser did not provide an opinion as to whether Tommell could realize a reasonable
rate of return taking into consideration purchase price, investments, and market value, and only
provided an opinion as to the market value and reasonable comparable properties.
Additionally, the Board/Inspector contend that there is objective evidence in the record to

support the ZBA's finding that TommeU's hardship was self-created. They argue that Tommell
was bound by the applicable provisions of the Zoning Code and the facts and circumstances

concerning the use ofthe property which may have been learned by exercising reasonable diligence
prior to its purchase. To that end, they submit that Tommell purchased the property after the 20 1 6
use variance expired; that Tommell was placed on notice, in an email from Schufelt's attorney,
that "additional approvals [site plan] were required" and that it was not known whether Schufett
complied with the terms and conditions of the 2016 use variance; and that Tommell "failed to
make even a rudimentary inquiry with the Town as to the status" of the variance.

The

Board/Inspector maintain that Tommell misrepresented to the ZBA the efforts it underwent to

determine the status of the variance, and assert that there is no requirement that the Building
Inspector issue a letter advising a property owner that a variance has expired as property owners

are deemed to be on notice of zoning laws affecting their land.
Moreover, the Board/Inspector argue that Tommell's request for a determination that the
use of the commercial garage on the property constitutes a valid, non-conforming use should not

be considered by the Court because such request was not made to the ZBA, the ZBA determined,
in the context of Schufelt's appeal, that the property lost its legal, non-conforming status, and

Tommell did not question the Board's interpretation or ask the Board to revisit that decision.
Lastly, the Board/Inspector maintain that Tommell was afforded a fair and impartial hearing and
issued a decision on the evidence presented to it, and that there is no basis for a finding that the
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ZBA acted in with gross negligence, in bad faith, or with malice toward Tommell in denying is
appeal and application.
In reply, Tommell objects to the Court's consideration of the affidavits of ZBA Chairman
Jeffrey Baker ("Chairman Baker"), ZBA member Steven Crookes ("ZBA member Crookes"),
Inspector Cramer, and Town Code Enforcement Officer Jeffiy Pine ("CEO Pine") submitted by
the B oard/Inspector in opposition to the petition "as they were not part ofthe record ofproceedings

before the ZBA at the time of its July 2019 decision" and because these affidavits "improperly
attempt to reconstruct the proceedings before the ZBA and are riddled with explanations that were

not provided by the ZBA at the time of its decision."

Tommell also points out that the

Board/Inspector's submissions "fail to provide a certification demonstrating the accuracy and
veracity of the transcripts they have provided as exhibits to their self-serving, post-hoc affidavits,

in derogation of CPLR § 7804(e)," which it contends "undermines the veracity and accuracy of
[the Board/Inspector's] submissions, and hinder this Court's intelligent judicial review of the
[ZBA's] determination."

Further, Tommell notes that the ZBA made one finding of fact in

support of its

determination that Schufelt could not realize a reasonable return on its investment if the use
variance was not granted:

[The] garage cannot be reasonably used or marketed as a residential accessory
structure. The only reasonable use of the garage is for [a] commercial garage
purpose as proposed by the applicant.

Tommell submits that, like Schufelt, it asserted that it could not realize a return on its investment
because it could not reasonably use the large garage for anything other than a commercial purpose,
and expressly incorporated Schufelt's appraisal evidence concluding that "the uniqueness of the
garage for residential purposes would make it obsolete[,] [hjhowever, for commercial purposes it
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could serve a function that is viable." Tommell maintains that the ZBA offered no explanation as
to why it credited and adopted Schufelt's appraisal evidence in 2016 establishing that the garage
could only be used for commercial purposes, yet rejected the very same expert opinion together
with Tommeirs expert appraisal evidence when it considered Tommell's application. Tommell

contends that to the extent the Board/Inspector is now asserting that Schufelt and Tommell's

appraisal evidence "was sufficiently different to warrant a change in the ZBA's determination of
reasonable return," such assertion must be rejected as a post-hoc explanation that was not provided
during the proceedings below.

Furthermore, Tommell claims that the ZBA failed to offer a sufficient explanation as to
why it freely considered Schufelt's explanation relating to the costs of improvements to the

property in calculating his total investment, but arbitrarily rejected Tommell's submission of its
costs of improvements to the property, and did not take into account that the residential home on
the property was valueless to Tommell because it is encumbered by a life estate to Schufelt's step
mother, rent free, and Tommell purchased the property with the understanding that it could operate

the commercial garage. Tommell also claims that the ZBA ignored the appraised market value of
the property as vacant land, which "was the most accurate indication of the return that Tommell
could reasonably receive" under the circumstances.

Similarly, Tommell notes that the ZBA's determination that Schufelt's hardship was not

self-created when he purchased the property was based on the single fact that the "hardship was a
consequence of purchasing a property with existing buildings that could not be reasonably used
for residential purposes due to the size of the garage." Tommell argues that the hardship has not
changed as it purchased the property with the same existing, four-bay commercial garage upon it
that the Board itself concluded could not reasonably be used for anything but a commercial
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purpose, and maintains that the Board does not offer any legitimate justification for its disparate
treatment. Tommell additionally asserts the Board/Inspector attempt to distract from the ZBA's

prior finding by alleging that Tommell purchased the property with actual or constructive notice
that the commercial use of the garage was prohibited, but that Schufelt was not placed on such

notice when he purchased it Tommell submits that that the Board cannot opine as to whether
Schufelt was on notice of the restrictions on the use of the garage because there is nothing in the

administrative record below showing that the Board engaged in such analysis when it considered
Schufelt' s application.

Moreover, Tommell maintains that it undertook several reasonable efforts in good faith to

determine the zoning status of the property before purchasing it, including speaking to Schufelt' s
surviving father, consulting with Schufelt' s Estate and with Schufelt' s attorney who represented

him in connection with his use variance application, and reviewing the public record of the
variance, and that none of those sources of information revealed that the 2016 variance had
expired. According to Tommell, even if Serk or another Tommell representative had accessed the
"hard copy" file in the Town's Building Department, the Board/Inspector admitted that the Town's

public file contained no indication that the use was no longer permitted and that the variance had
expired.

Lastly, Tommell argues that it did not expressly or intentionally waive its argument that

the use variance ran with the land and did not expire, and asks that this matter not be remitted to
the ZBA for additional findings.

However, to the extent the matter is remitted to the Board,

Tommell urges that remittal should be with a direction to grant the application subject to the
imposition of any reasonable conditions.
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Discussion
Initially, the Court acknowledges TommelFs objection to its consideration of the affidavits
of Chairman Baker, ZBA member Crookes, Inspector Cramer, and CEO Pine. To the extent that
those affidavits "reconstruct the proceedings" or provide "explanations that were not provided by
the ZBA in making its determination, they have not been considered (see MiUpond Mgmt., Inc. v.

Town of Ulster Zoning Bd. ofAppeals, 42 A.D.3d 804, 806 n. 1 [3dDep't2007]). Further, although
Tommell correctly points out that the Board/Inspector's opposing papers do not include a certified
record of the transcript of the proceedings before the ZBA, Tommell has not pointed to any

omissions or gaps in the transcript that would preclude a meaningful review of this proceeding and
case (cf. Captain Kidd's Inc. v. New York State Liquor Auth., 248 A.D.2d 791, 792 [3d Dep't

1998]), and "[t]he record here ... is sufficiently developed to provide an adequate basis upon
which to review the [ZBA's]" (Benson v. McCaul, 268 A.D.2d 756, 757-758 [3d Dep't 2000]).

Next, upon a review of the record below, tbe Court is not persuaded that Tommell waived
its argument that the 2016 use variance ran with the land and did not expire. Therefore, the Court
finds that such argument has been preserved for judicial review. Upon review, however, the Court
finds merit in the Board/Inspector's assertion that the ZBA's determination, finding that the 2016
use variance expired should be upheld. As relevant here, Town Code § 190-78 provides that
[u]nless otherwise specified by the ZBA, a decision of any appeal or request for a
variance shall expire if the applicant fails to obtain necessary building permits, or
comply with conditions of said authorized permit within one year from the date of
authorization.

Pursuant to Town Code § 190-82, "[njo person, firm, or corporation shall . . . change the use or
occupancy of any building, structure or land without first obtaining a separate building permit
and other approvals as may be required from the Inspector for each such building, structure or use

. . ." (emphasis added). Moreover, Town Code § 190-52(A)(1 ) requires site plan approval "[p]rior
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to the approval of a building permit" for "[a]ny conversion of an existing residential structure to a
nonresidential use" and for "[a]ny change of an existing nonresidential building from one type of

use to another" (sub para, [d] and [g]).
In 201 6, the ZBA issued an interpretation, in connection with Schufelt's appeal of the 20 1 5
notice and order, that the commercial use of the four-bay garage on the property had been

abandoned and lost its legal, non-conforming status. As a result, the garage's use reverted to a
residential accessory structure. The ZBA also found that Schufelt's proposed use of the garage for

public automotive and truck repairs was a change in use. Under those circumstances and contrary
to Tommell's claim, Schufelt was required to obtain a building permit in connection with his use

variance. Because there is nothing in the record to indicate that Schufelt or his Estate obtained the

necessary building permit within one year from the date his use variance was granted, it expired
by operation of law on March 22, 2017 and the ZBA's determination in that regard was rational
and is upheld [cf. Matter ofHolthaus v. Zoning Bd. ofAppeals of Town ofKent, 209 A.D.2d 698,
699-700 [2d Dep't 1994][holding that variance granted in 1970 remained effective where, among
other things, the variance did not contain a durational limitation and the Town Code did not
authorize a durational limitation over that type of variance]).
Turning to the remainder of Tommell's petition and complaint, local zoning boards are
given considerable discretion in granting or denying variances (see Matter of54 Marion Ave., LLC

v. City ofSaratoga Springs, 175 A.D.3d 1660, 1661 [3d Dep't 2019]; Matter ofJones v. Zoning
Bd. ofAppeals ofthe Town ofOneonta, 90 A.D.3d 1280, 1281 [3d Dep't 201 1]; Ctr. Square Ass 'n,

Inc. v. City ofAlbany Bd. ofZoning Appeals, 19 A.D.3d968, 970 [3d Dep't 2005]). Accordingly,
'"judicial review is limited to determining whether the action taken by the board was illegal,
arbitrary or an abuse of discretion" {Matter ofWenMei Lu v. City ofSaratoga Springs, 162 A.D.3d
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1291. 1292 [3d Dep't2018], quoting Matter ofRehabilitation Support Servs., Inc. v. City ofAlbany
Bd. of Zoning Appeals, 140 A.D.3d 1424, 1425 [3d Dcp't 201 6] [farther internal quotation marks

and citations omitted]; see Matter ofVomero v. City of New York, 13 N.Y.3d 840, 841 [2009];
Ifrah v. Utschig, 98 N.Y.2d 304, 308 [2002]). Further, "[a] determination of a zoning board should
be sustained on judicial review if it has a rational basis and is supported by substantial evidence in

the record" (Matter of Pecoraro v. Bd. of Appeals of Town of Hempstead, 2 N.Y.3d 608, 613
[2004]; see Ifrah v. Utschig, 98 N.Y.2d at 308; Matter of Wen Mei Lu v. City ofSaratoga Springs,
162 A.D.3d at 1292).

Notably, "'[a] decision of [a zoning board] that neither adheres to its own prior precedent
nor indicates its reasons for reaching a different result on essentially the same facts is arbitrary and

capricious'" (Knight v. Amelkin, 68 N.Y.2d 975, 977 [1986], quoting Matter of Charles A. Field
Delivery Serv., Inc. [Roberts], 66 N.Y.2d 516, 520 [1985]; accord Matter of Tall Trees Const.
Corp. v. Zoning Bd. ofAppeals of Town ofHuntington, 97 N.Y.2d 86, 93 [2001]). "Thus, where

. . . a zoning board is faced with an application that is substantially similar to a prior application

that had been previously determined, the zoning board is required to provide a rational explanation
for reaching a different result" (Matter ofLucas v. Bd. ofAppeals of Village ofMamaroneck, 57

A.D.3d 784, 785 [2d Dep't 2008]). "Unless such an explanation is famished, a reviewing court
will be unable to determine whether the [board] has changed its prior interpretation of the law for

valid reasons, or has simply overlooked or ignored its prior decision," and "[ajbscnt such
explanation, [a zoning board's] failure to conform to [its prior] precedent will . . , require reversal
on the law as arbitrary, even though there is in the record substantial evidence to support the

determination made" (Matter ofCharles A. Field Delivery Serv., Inc. [Roberts], 66 N.Y.2d at 520
[1985]).
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As relevant here, a use variance will not be granted by a local zoning board unless the

applicant demonstrates "that applicable zoning regulations and restrictions have caused
unnecessary hardship" (N.Y. Town Law § 267-b[2][b]; see Town of New Scotland Zoning Law §
1 90-76[C] [2]). In order to prove such unnecessary hardship, an applicant must show that: "(1) [it]

cannot realize a reasonable return if the property is used for a permitted purpose, (2) the hardship
results from unique characteristics of the property, (3) the proposed use will not alter the essential
character of the neighborhood, and (4) the hardship has not been self-created'" {Matter of 54

Marion Ave., LLC v. City of Saratoga Springs, 175 A.D.3d at 1661-1662, quoting Matter of
Sullivan v. City ofAlbany Bd ofZoning Appeals, 20 A.D.3d at 666; see Matter ofRehabilitation
Support Servs., Inc. v. City ofAlbany Bd. ofZoning Appeals, 140 A.D.3d at 1425; Town of New
Scotland Zoning Law § 190-76[C][2][a]-[d]; N.Y. Town Law § 267-b[2][b]).
Guided by these principles and upon review, the Court finds no rational justification in the
record for the ZBA's disparate treatment of Tommell's use variance application. While the

Board/Inspector assert that Tommell's appraisal evidence was sufficiently different from
Schufelt's to warrant a change in the ZBA's determination of reasonable rate of return, it does not
appear from the record that a comparison of the appraisal evidence was ever made during the
administrative proceedings, and, thus, any explanations provided by the Board/Inspector in that

regard cannot be considered by this Court. Furthermore, there is nothing in the ZBA's written
decision or in the transcript of its public hearing of Tommell's variance application justifying the
Board's departure from its prior determination that "the garage cannot be reasonably used or
marketed as a residential accessory structure, and that the only reasonable use of the garage is for
[a] commercial garage puipose."
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The record establishes that the four-bay garage is approximately 3600 square feet, larger

than many residential homes, and that there have been no changes to the size, composition or use
of the garage since Schufelt made his application to the Board. As such, to find in 2016 that no

reasonable rate of return on the property could be had without a commercial use, and then find the

opposite just three years later, without a change in relevant circumstances or an explanation for
that departure, and based solely on the fact that TommelTs purchase price fell within the range of
market values for comparable residential properties, was arbitrary.

Moreover, no explanation is offered in the underlying administrative record as to why the
Board found that Schufelt's "hardship was not self-created, but a consequence of purchasing a
property with existing buildings that could not be reasonably used for residential purposes due to
the size of the garage," but did not adhere to that finding with respect to Tommell's application.

Indeed, Tommell purchased the property with the same large, four-bay commercial garage, which
has never been used for any residential purpose. Under such circumstances, the ZBA's

determination is arbitrary and cannot be upheld.
Inasmuch as there is insufficient proof in the record to support a finding that the ZBA acted

with gross negligence, in bad faith, or with malice in its review of Tommell's appeal and
application, the Court declines to award Tommell costs, disbursements, and attorney' fees. Any

remaining arguments not specifically addressed herein have been considered and found to be
lacking in merit or need not be reached in light of this determination.
Accordingly, based on the foregoing, it is hereby
ORDERED AND ADJUDGED, that the petition is granted only to the extent that it is
hereby
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ORDERED AND ADJUDGED, that the ZBA's July 23, 2019 determination denying

Tommell's application for a use variance is annulled and the matter is remitted back to the Board
for reconsideration of Tommell's use variance application; and it is further
ORDERED AND ADJUDGED, that the petition is otherwise denied.

This memorandum constitutes the Decision and Order/Judgment of the Court. The original
Decision and Order/Judgment is being forwarded to the Albany County Clerk for filing.

The

signing of this Decision and Order/Judgment and delivery of a copy of the same to the County
Clerk shall not constitute entry or filing under CPLR 2220.

Counsel is not relieved from the

applicable provisions of that rule w ith respect to filing, entry, and service of the original Decision
and Order/Judgment,
SO ORDERED AND ADJUDGED.
ENTER

Dated:

May 8. 2020

Albany, New York
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HON. KIM

I

n
RI.Y A. O'CONNOR

Acting Supreme Court Justice

05/08/2020
Papers Considered:

1.

Notice of Verified Petition, dated August 23, 2019; Verified Petition and Complaint,

dated and verified August 22, 2019; Exhibits A-Z; Affidavit of Amy Serk, sworn to
August 22 2019; Affidavit of Robert S. Rosborough IV, sworn to August 23, 2019,
2.

3.

with Exhibit A; Memorandum of Law, dated August 23, 2019;
Affidavit of Jeremy Cramer, sworn to November 25, 2019. with Exhibits A-H;
Affidavit of Jeffrey S. Baker, sworn to November 22. 2019, with Exhibits 1-10;
Affidavit of Steven Crookes, sworn to November 22, 2019; Affidavit of Jeffry Pine,

sworn to November 22, 2019; Answer to Verified Petition and Complaint, sworn to
November 25, 2019; Memorandum of Law, dated November 27, 2019;
Reply Affidavit of Robert S. Rosborough IV, sworn to December 19, 2019. with
Exhibits A-E; Affidavit of M. Elizabeth Coreno, Esq.. sworn to December 19. 2019,
with Exhibits A-B; Affidavit of William Moore, sworn to December 18. 2019, with
Exhibit I; Reply Memorandum of Law in Further Support, dated December 19. 2019.
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