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November 12, 2021
VIA EMAIL
Crystal R. Peck, Esq.
Town of New Scotland Zoning Board of Appeals
Town Hall
2029 New Scotland Road
Slingerlands, New York 12159
Jeff Baker, Chairman
Town of New Scotland Zoning Board of Appeals
Town Hall
2029 New Scotland Road
Slingerlands, New York 12159
Jeremy Cramer, Building Inspector
Town of New Scotland Zoning Board of Appeals
Town Hall
2029 New Scotland Road
Slingerlands, New York 12159
Re:

Extension of Condition in Use Variance

Dear Chairman Baker and Board Members:
This firm represents Tommell Livestock, LLC (“Tommell”). I am writing to address
certain issues raised by the ZBA at its October 2021 meeting. During the meeting, the ZBA raised
the following issues: (1) the ZBA indicated, in reviewing Tommell’s limited request for an
extension of time to comply with a condition to its use variance, its intent to re-open Tommell’s
application to impose new conditions with respect to certain site features and conditions, and (2)
the ZBA inquired about the purpose of various site features currently being deliberated before the
Planning Board, including a 1,000 gallon fuel tank, parts and storage equipment trailers, small
equipment machinery and a stockpile.
Planning Board Proceedings
As Tommell indicated previously, all of the above-referenced site conditions are actively
being discussed and deliberated before the Planning Board on Tommell’s application for site plan
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approval. For instance, most recently, the Planning Board requested that Tommell provide its
position with respect to whether the Town’s Cargo Storage Law prohibited the use of the trailers
for parts and equipment storage. Although Tommell maintained that the Cargo Storage Law did
not apply, the Town’s Building Inspector, Jeremy Cramer, issued an interpretation dated
November 3, 2021, concluding that the trailers were prohibited under the Cargo Storage Law. In
further correspondence, Mr. Cramer noted that a new storage building on the site could potentially
be used to replace the trailers.
In lieu of contesting Mr. Cramer’s determination, Tommell requested a meeting with Mr.
Cramer and Tommell’s engineer to collaboratively explore ways in which Tommell can replace
the parts and storage trailers on the site with a different structure that complies with the Town’s
Zoning Law. Tommell and its engineer met with Mr. Cramer and Ms. Peck on November 9, 2021
and, with their guidance, had a productive and efficient discussion.
Tommell intends to submit an amended site plan to the Planning Board that complies with
the Town’s Zoning Law, and is presently working with its engineer to do so. However, Tommell
anticipates that this will take additional time as it continues to explore options that will be
compliant, further necessitating a need for an extension to the one-year period in which Tommell
must comply with its use variance conditions under the Town’s Zoning Law.
The Limited Purpose of Tommell’s Present Request to the ZBA Does Not Give the
Board Jurisdiction to Re-Open Tommell’s Application or Issue New Clarifying Conditions
Tommell has appeared before the ZBA for the limited purpose of requesting an extension
of time to obtain site plan approval from the Planning Board, as is required by the use variance
granted to Tommell by this Board in November 2020. A copy of the ZBA’s decision granting
Tommell’s use variance is attached as Exhibit A.
During its October 2021 meeting, certain members of the ZBA indicated a desire to reopen Tommell’s variance application in its entirety for the purpose of potentially adding new
conditions to the ZBA’s original variance decision. Tommell maintains that the very limited
request for an extension presently before the ZBA does not vest it with jurisdiction to re-open
Tommell’s application for the purpose of adding new clarifying conditions.
It is Tommell’s understanding that certain members of the ZBA believe that it was the
intent of the ZBA to prohibit certain on-site conditions, including the fuel storage tank, parts
equipment and storage trailers, small equipment machinery and stockpile, when it issued
Tommell’s use variance. When it reconsidered Tommell’s use variance application, the ZBA
inspected the property and was also provided with a log of the trucks and small equipment on the
property.1 Despite that all of these on-site features (with the exception of the stockpile) were
Questions arose at the ZBA’s October 2021 meeting concerning inconsistencies between the preliminary
site plan submitted to the ZBA in 2020 and the updated and revised site plan submitted to the Planning
Board in 2021, the most recent version of which is attached as Exhibit B (and is subject to further
amendment). For instance, the site plan submitted to the ZBA did not mark the location of the fuel storage
tank on the site (which was present on the site when the ZBA performed its inspection of the property).
These inconsistencies exist because the preliminary site plan requested by the ZBA was not required to
1
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present when this Board inspected Tommell’s property and considered Tommell’s use variance
application, no specific conditions appeared in the decision granting the variance that restricted
these features in any way. Nor did the ZBA specifically indicate in its decision that it viewed these
site features as part and parcel with a “trucking terminal” use, and thus prohibited. The ZBA’s
meeting minutes from its November 2020 meeting also do not reflect the discussion of any
limitation or prohibition on these site features, which are now before the Planning Board for
review. As New York courts have held, a use can only be limited to the extent of the terms of the
variance granting it (Matter of Borer v Vineberg, 213 AD2d 828, 830 [3d Dept 1995]). The ZBA,
therefore, lacks statutory jurisdiction to re-open the use variance application for the purpose of
adding new conditions that the Board did not impose in the first instance.
Under Town Law § 267-a, “the jurisdiction of the board of appeals shall be appellate only
and shall be limited to hearing and deciding appeals from and reviewing any order, requirement,
decision, interpretation, or determination made by the administrative official charged with the
enforcement of any ordinance or local law adopted pursuant to this article.”
Although members of the ZBA believe that certain on-site conditions are in violation of
the Zoning Code and/or the intent of this Board in granting Tommell’s use variance, it is well
settled that “[w]hen the officer charged with enforcing a zoning ordinance has made no
determination, a zoning board of appeals has no appellate jurisdiction” (Dillon v. Town of Montour,
856 N.Y.S.2d 23 (Sup. Ct., Schuyler County 2007); see also Gaylord Disposal Serv., Inc. v. Zoning
Bd. of Appeals of Town of Kinderhook, 572 N.Y.S.2d 803, 804 (App Div 3d Dept 1991). Here,
apart from the Building Inspector’s determination on the parts and storage equipment trailers, no
determination has been made by the Town’s Building Inspector in this case that would vest the
ZBA with jurisdiction to consider the on-site conditions that it now seeks to address.
Further, the Planning Board is actively reviewing the same site conditions the ZBA has
now questioned. During its prior proceedings on Tommell’s use variance application, the ZBA
recognized that many issues “would be decided by the Planning Board if we grant the variance
when [it] give[s] site plan approval. That’s where they will, we have our right to put on conditions
that we feel appropriate, but that doesn’t preclude the Planning Board from adding other
condition[s] and requiring changes on it” (see ZBA minutes, July 28, 2020). If the ZBA were to
re-open Tommell’s application, the ZBA would be effectively requiring Tommell to appear before
two different boards to address the same issues for the same project, even though the Planning
comply with the Town’s Zoning Code requirements governing site plan submissions to the Planning Board
for site plan approval. In July 2020, the ZBA requested the preparation of a “preliminary,” non-final site
plan during its reconsideration of Tommell’s use variance application. Tommell provided the requested
preliminary site plan, a copy of which is attached as Exhibit C. Before the ZBA rendered a decision on
Tommell’s use variance, Tommell sought clarification on the necessary components of a preliminary site
plan for purposes of a use variance application, given the lack of specific provisions in the Town’s Zoning
Code on the subject. In response, Tommell was advised that the ZBA was “not really looking for a final
site plan that would be necessary for the Planning Board.” Instead, the ZBA sought information showing
“the area of impervious surface, parking, fencing, where the trucks will be parked when not in use, driving
lanes that will be used, handicap parking areas, and areas that will be used for equipment storage. You
should probably also identify where the septic and well is for the property.” Accordingly, Tommell
submitted a site plan with this information in it.
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Board – which now has jurisdiction over this application – actually has the jurisdiction to grant
appropriate and reasonable conditions in the course of its site plan review where it deems such
conditions necessary.
The Building Inspector’s determination on the application of the Cargo Storage Law to the
parts and equipment storage trailers similarly does not permit this Board to consider the issue,
because Tommell has not appealed that determination. Instead, Tommell is pursuing a cooperative
process with the Building Inspector and is optimistic and confident that this process will result in
an amendment to the site plan that complies with the Zoning Law.
The On-Site Conditions Are Necessary to the Operation of the Public Garage
Even if it were within the purview of the ZBA to issue new conditions unrelated to the
limited application before it for an extension, those conditions would unreasonably restrict uses
that are accessory to the operation of the public garage on the property – a use this Board permitted
when it granted a use variance for that purpose. Absent these accessory uses, Tommell will not be
able to sufficiently perform the use authorized by the variance, i.e. the operation of a public garage,
because it will lack the means and resources to do so (Emmenegger v Bd. of Appeals of Inc. Vil. of
Garden City, 33 AD2d 393, 396 [2d Dept 1970] [party entitled to variance cannot be subjected to
conditions which would diminish rights authorized by variance itself]).
It is well settled in New York that, “a use for which a use variance has been granted is a
conforming use.” WCC Tank Technology, Inc. v. Zoning Board of Appeals of the Town of
Newburgh, 190 A.D.3d 860 (2d Dept 2021). These uses therefore enjoy the same treatment as
other uses permitted under the Zoning Code, including the allowance of accessory uses. To that
end, when a nonresidential use is permitted, it follows that uses accessory to that nonresidential
use are also permitted. See Patricia E. Salkin, N.Y. ZONING LAW & PRACTICE, § 7:21 (2001).
Therefore, the uses listed above are permitted as accessory uses so long as they meet the
requirements for accessory uses under the Town of New Scotland Zoning Code (“Zoning Code”).
The Zoning Code defines “accessory uses” as those that are “customarily incidental” to the
principal permitted use. See Zoning Code § 190-5(C).
(1)

Fuel Storage Tank

There is a 1,000-gallon diesel aboveground storage tank (“AST”) located along the
northern side of the four-bay garage, which existed on the site when Tommell purchased it from
the prior landowner. This tank is used to fuel the Tommell’s vehicles that are being repaired via a
hand pump. The fuel is for the Applicant’s personal use only, is not available or sold to the public,
and is incidental to the motor vehicle repair use; vehicles are often required to run or be started
during the regular course of repairs, and cannot be run or started without sufficient fuel.
The tank is also double walled, surrounded by protective concrete barriers, and illuminated
with a small downward directed area light. Furthermore, the size of the tank does not meet the
thresholds to require a permit from New York State Department of Environmental Conservation
under NYCRR Part 595 – 599 series for Petroleum Bulk Storage nor the U.S. Environmental
Protection Agency Part 112 for Spill Pollution Control and Countermeasures Plan (SPCC). The
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tank is therefore maintained in a safe and secure manner and permitted on the Property in its current
state.
As stated above, this issue has also been briefed before the Planning Board.
(2)

Stockpile Area

The stockpile area shown on the plan submitted to the Planning Board is used to store the
crushed stone and stone dust that maintains the gravel driveway. The Applicant utilizes the
stockpile area to resurface the driveways when necessary to ensure property drainage and safety
on the Property, and, specifically, the safe passage of vehicles entering and leaving the property
for purposes of repair. This use is therefore incidental to maintaining the garage premises and is
permitted as an accessory use.
As stated above, an explanation pertaining to the stockpile has been provided to the
Planning Board.
(3)

Use of Small Equipment

The small equipment parking area located at the rear of the Property is used to park a skid
steer, loader, lull, and other small mechanical equipment items when they are not in use. This
equipment is used to raise and move vehicles in need of repair, to unload parts used in connection
with the repair of vehicles and to work on trucks in need of repair, and is therefore accessory and
incidental to the public garage use. The equipment is also used, where necessary, to maintain the
grounds, including by resurfacing the driveway to facilitate safe ingress and egress.
As stated above, an explanation pertaining to the small equipment has been provided to the
Planning Board.
In closing, Tommell reiterates its request for an extension of time to comply with the
condition of its use variance that requires it to obtain site plan approval from the Planning Board
by November 24, 2021. Tommell respects the Planning Board and the Building Inspector’s
requests for revisions to its pending site plan application. Tommell is actively continuing its efforts
to meet those requests. An extension will ensure that Tommell can properly complete its revisions
to the site plan, including to comply with the most recent interpretation rendered by the Town’s
Building Inspector.
Sincerely,

Robert S. Rosborough, IV
Enclosures

EXHIBIT A

Agency Use Only [If applicable!

Project: Use Variance No. 534
Date:

Nov. 24, 2020

Short Environmental Assessment Form
Part 2 - Impact Assessment

Part 2 is to be completed by the Lead Agency.
Answer all of the following questions in Part 2 using the information contained in Part 1 and other materials submitted by
the project sponsor or otherwise available to the reviewer. When answering the questions the reviewer should be guided by
the concept "Have my responses been reasonable considering the scale and context of the proposed action?"

No, or

Moderate

small
impact

to large

occur

I.

impact
may

may

occur

Will the proposed action create a material conflict with an adopted land use plan or zoning

13

regulations?
2.

Will the proposed action result in a change in the use or intensity of use of land?

3.

Will the proposed action impair the character or quality of the existing community?

4.

Will the proposed action have an impact on the environmental characteristics that caused the
establishment of a Critical Environmental Area (CEA)?

0

S.

Will the proposed action result in an adverse change in the existing level of traffic or
affect existing infrastructure for mass transit, biking or walkway?

0

6.

Will the proposed action cause an increase in the use of energy and it fails to incorporate
reasonably available energy conservation or renewable energy opportunities?

0

7.

Will the proposed action impact existing:
a. public / private water supplies?

b. public/ private wastewater treatment utilities?
8.

Will the proposed action impair the character or quality of important historic, archaeological,
architectural or aesthetic resources?

9.

Will the proposed action result in an adverse change to natural resources (e.g., wetlands,

waterbodies, groundwater, air quality, flora and fauna)?
1 0. Will the proposed action result in an increase in the potential for erosion, flooding or drainage
problems?
II. Will the proposed action create a hazard to environmental resources or human health?

PRINT FORM

0
0

00
0
0
0
0
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Agency Use Only [If applicable]

Project: |llse Variance No. 534
Date:

Nov. 24, 2020

Short Environmental Assessment Form
Part 3 Determination ofSignificance
For every question in Part 2 that was answered "moderate to large impact may occur", or if there is a need to explain why a
particular element of the proposed action may or wilt not result in a significant adverse environmental impact, please

complete Part 3. Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that
have been included by the project sponsor to avoid or reduce impacts. Part 3 should also explain how the lead agency
determined that the impact may or will not be significant. Each potential impact should be assessed considering its setting,

probability of occurring, duration, irreversibility, geographic scope and magnitude. Also consider the potential for shortterm, long-term and cumulative impacts.

The subject property is located in a rural residential section of the Town and is surrounded by residential properties.
The sole access road to the property is a local road, not a County or State highway. The only zoning district in the
Town which permits a trucking terminal use is in the industrial zone which are located on along state and county
highways and railroad lines.
The use of the property as the basis of operations for an agricultural transportation business which would include
multiple trucks leaving daily between the hours of 4:00 a.m. and 6:00 a.m. is consistent with an industrial use and
contrary to the essential nature of a residential district. While the current neighbors have no objection to the use, it
is incumbent on the Zoning Board to view the proposed use's impact on both the current neighborhood and the
future development of the district as it is currently zoned. Locating a trucking terminal in a residential district does
not just impact immediately adjacent landowners, but all property along North Road which is the means of access to
the property. In particular it will impact residential properties at the intersection of North Road and Delaware
Turnpike where a dramatic increase in truck traffic will exiting and entering North Road.
'
With that said the impacts are localized to the immediate neighborhood and zoning district, of relatively small impact
to environmental resources, with a fairly small number individuals effected and are, thus, not deemed significant.
While the proposed action does not rise to the level requiring a Positive Declaration under SEQFtA, the Zoning
Board has the tools and the requirement to consider localized impacts to the environment when applying the criteria
for a use variance. The ZBA's determination that an environmental impact statement is unnecessary does not
preclude it from finding that the proposed trucking terminal fails to meet the requirements of Sec. 190-77(C)(2) of the
New Scotland Zoning Law.

I

I Check this box if you have determined, based on the information and analysis above, and any supporting documentation,

I—I that the proposed action may result in one or more potentially large or significant adverse impacts and an
environmental impact statement is required.
V7\ Check this box ifyou have determined, based on the information and analysis above, and any supporting documentation,

'—' that the proposed action will not result in any significant adverse environmental impacts.
Town of New Scotland Zoning Board of Appeals

Nov. 24, 2020

Name of Lead Agency

Date

Jeffrey Baker

Chairman

Prir^^ Tpmg Nam^a f Re^pons i b I e Officer in Lead Agency

r ^Signature of Responsible Officer in Lead Agency

PRINT FORM

Title of Responsible Officer

i

Signature of Preparer (if different from Responsible Officer)
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STATE OF NEW YORK
ZONING BOARD OF APPEALS

TOWN OF NEW SCOTLAND

In the Matter of the Application of

Tommell Livestock, LLC
FINDINGS AND
DECISION # 534

For Use Variance #534

APPEARANCES:

Robert Rosborough, Esq. for the Applicant

Use Variance Application # 534. Application submitted by Tommell Livestock, LLC as a two-

part application. The first part is to request an appeal of determination for a violation given by. the
Building Inspector that the use of the parcel as a commercial public garage is not a current allowed

use for the parcel. The second part of the application is a request to "renew" a use variance
previously granted for this parcel to allow for the operation and use as a public garage. The parcel is
located in the RA district at 173 North Rd. and is identified as tax parcel# 105.-3-6.10.

PREMISES:

1 73 North Road, New Scotland Tax Id. #1 05.-3-6.1 0

WHEREAS, on or about December 13, 2018, the Applicant was served with a Notice and Order to

Remedy Violation. The Notice and Order to Remedy Violation set forth a violation of Town Code
Section 190-84 - no person shall use any building or land in a manner not permitted by an approved

occupancy permit - specifically stating that the use of an accessory building on the subject property
as a vehicle or equipment repair shop is not a permitted use within the RA Zoning District; and
WHEREAS, On January 29, 2019, the Applicant filed the instant application appealing the
determination of the Town of New Scotland Building Inspector. The basis for the appeal was two

fold (1) a determination that a use variance previously granted by the Zoning Board of Appeals
relative to the property allowing the operation of a automobile and truck repair garage was still in
effect, or, in the alternative (2) for a renewal of the use variance granted in 2016 on the basis that

"the facts and circumstances for the use and occupation of the Property remain substantially
similar" to that previously granted and,

WHEREAS, the record before the Zoning Board reflected that on March 22, 2016 a use variance
had been granted by the Zoning Board relative to the subject property allowing for the four (4) bay

garage on the premises to be used for the commercial purpose of automotive repairs and inspections
with storage of automobiles in the garage with mitigating conditions; and

WHEREAS, in addition to the Applicant's initial submission dated January 29, 2019, the Applicant
submitted: a Supplemental Narrative with an updated appraisal and "financial data breakdown"
information sheet on or about May 14, 2019, a lease agreement and e-mail correspondence relative
to Applicant's acquisition of the property on May 26, 2019, and an Affidavit of its Business
Manager Amy Serk on or about June 12, 2019; and,

!
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WHEREAS, a public hearing was held on the appeal on May 28, 2019; and
WHEREAS, the Zoning Board issued a Findings of Fact and Decision on the Applicant's appeal on
July 23, 2019 finding (1) that the 2016 use variance issued by the Zoning Board expired by
operation of law and (2) denying the application for a use variance to operate a public automotive
repair garage on the premises. In its Decision, the Zoning Board found that there had been no

material change in circumstances relative to whether the hardship relative to the property was
unique or that the proposed use would alter the essential character of the neighborhood or district
between the 2016 variance approval and the Applicant's appeal. The Zoning Board did, however,
find that the Applicant had not shown that it could not realize a reasonable return and that the
hardship was not self-created;

WHEREAS, the Applicant filed an Article 78 proceeding challenging that the 2016 variance
expired by operation of law and the denial of the Applicant's appeal for a new use variance to allow
for a public automotive repair garage; and
WHEREAS, by Decision and Order dated May 8, 2020 Judge Kimberly A O'Connor (1) upheld the
Zoning Board's determination that the 2016 use variance relative to the property did expire by
operation of law; and (2) annulled the determination of the Zoning Board denying the use variance
and remitted same to the Zoning Board for reconsideration on the basis that the record did not
sufficiently justify a departure from its findings on the questions of self-created hardship and
reasonable rate of return between the 2016 use variance and the Applicant's appeal; and

WHEREAS, following the Court's Decision, the Applicant submitted a supplemental letter to the
Zoning Board with the Court's May 8, 2020 Decision with a request that the use variance be
granted subject to the imposition, if any, of reasonable conditions; and
WHEREAS, the Application came before the Zoning Board again at its May 28, 2020 meeting; and

WHEREAS, at the May 28, 2020 meeting the Zoning Board discussed the Court's findings and
what information was necessary to determine mitigating conditions should the variance be granted
which included but was not limited to a site plan and an itemization of the vehicles and parts to be
stored on site. The Zoning Board further requested a site visit to familiarize new members of the
Zoning Board with the property. A written request for additional information discussed at the May

28th meeting was submitted to the Applicant's representatives on June 5, 2020; and
WHEREAS, the Zoning Board and the Applicant agreed to adjourn the application to the Zoning
Board's July meeting to allow the Applicant additional time to provide the requested information
and allow for the Zoning Board to conduct a site visit of the property; and

WHEREAS, on July 17, 2020 the Applicant submitted a written response to the Zoning Board's
information requests along with an Affidavit from Attorney Robert Rosborough with exhibits which
included but was not limited to the following representations: (a) that the garage would be used to
repair vehicles owned by the Applicant in the course of its business as well as third-party vehicles,
(b) that it was not the Applicant's intention to store vehicles in need of repair on the premises longer
than necessary, (c) that it was not expected that a vehicle would be parked and left in place for more
than a reasonably short period of time, and (c) that the life tenant associated with the residential

I
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dwelling on the property and upon which the Applicant's appraiser based, in part, his opinion as to
value of the property, no longer resided on the property; and
WHEREAS, on July 24, 2020 a site visit was conducted by the Zoning Board; and
WHEREAS, a public hearing, being duly noticed, was held on July 28, 2020 at which time
members of the public were heard on the requested variance, with said public hearing closed on the

same day; and
WHEREAS, at the July 28, 2020 Board meeting, the Applicant's representative represented to the
Zoning Board for the first time that the subject property would be the sole place of business out of

which the Applicant would operate its agricultural transportation business. The Applicant stated to
the Zoning Board that in addition to using the garage for the repair of its own and third-party
vehicles, trucks owned and operated by the Applicant would be run daily from the property. In
response to this information, the Zoning Board requested additional information regarding the

Applicant's agricultural transportation business included an itemization of the vehicles that were
associated with same that would be based at and operated from the premises; and
WHEREAS, on August 19, 2020 the Applicant submitted supplemental information relative to the

status of the life estate and storage of vehicles relative to its agricultural transportation business
indicating that it expected to maintain 8 to 12 vehicles on premises at all times; and
WHEREAS, on August 25, 2020, the Zoning Board discussed the additional information submitted
by the Applicant, including the representation that the garage was proposed to serve as the primary
place of operation for the Applicant's agricultural transportation business in addition to a public

automotive repair shop. The Zoning Board discussed with the Applicant that as the Applicant
proposed to operate a transportation business out of the garage in additional to its operation of a
repair facility the variance request was for both a public repair garage and trucking terminal. The
Applicant was requested to provide a revised Environmental Short Form (EAF) relative to the
agricultural transportation business operations and a request for a site plan was reiterated by the
Zoning Board; and

WHEREAS, a supplemental submission was provided by the Applicant on October 26, 2020 which
included but was not limited to a site plan dated October 23, 2020, updated EAF, a statement that
the Applicant employs two drivers in relation to its transportation business in addition to its two
mechanics, and that operation hours for the transportation business would involve trucks leaving the
property between 4:00 a.m. and 6:00 a.m. and returning between 1:00 p.m. and 4:00 p.m.; and

WHEREAS; following additional discussion at the Zoning Board's October 28, 2020 meeting
regarding the details of the Applicant's proposed use of the property for its agricultural
transportation business, a fourth supplemental written submission was provided by the Applicant on
November 13, 2020 with a revised site plan and itemization of eight (8) trucks that are used in
connection with the Applicant's transportation business;

:
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WHEREAS, in reviewing the evidence and testimony received, the Zoning Board of Appeals makes
the following findings:
A. Prior to the second public hearing in this matter held on July 23, 2020, the Applicant
represented that the requested variance was for the same use granted for this property on
March 22, 2016 which was for a commercial automobile or truck repair facility.
B.

At all times prior to July 2020, the Applicant repeatedly characterized its proposed use of
the property as a "repair garage" to perform repair services on its own vehicles and vehicles
of third parties, with only two employees, and that the garage would be open to the public
between 8 a.m. to 6 p.m. with any other hours taking place wholly inside the building.

C. The EAF dated July 23, 2019 and submitted with the Applicant's initial application further
characterized the proposed action as the "operation of a commercial vehicle repair garage",
without references to the Applicant's intended use of the property as the basis of operation
for its agricultural transportation business.
D. In July 2020, the Applicant advised the Zoning Board for the first time that, in addition to its
use of the property as a commercial public repair garage, the property would be the basis of
operation for its agricultural transportation business with transportation trucks leaving from

and returning to the premises on a regular basis. The prior use variance granted in relation
to this property on March 22, 2016 was for the operation of a public repair garage on the

subject property, subject to the following conditions:
1.

The site plan for the property would include screening on both sides of property interior
and exterior to include a 2-foot berm with a 6-foot stockade fence;

2.

Photo inspection of property and garage interior and exterior;

3.

All licenses to be in place before site inspection for granting Certificate of Occupancy;

4.

Limit of four customer vehicles outside of garage;

5.

All vehicles to be located at rear of structure;

6.

Hours of operation limited to Monday through Friday 8:00 a.m. to 6:00 p.m. and

Saturday 8:00 a.m. to 1 :00 p.m. which are open to the public. He is allowed to work
inside garage after hours, but with no noise coming out of the garage.

If an emergency

occurs, he may take the vehicle in, for example, snow plows, garbage trucks, Town of
New Scotland vehicles, County Sheriff cars, fire department cars and trucks are allowed
to be worked on outside of public hours;

7. Doors to garage to remain open during hours of operation1;
8.

All exterior lighting to be shielded and directed down to garage;

9.

Employees include owner and a maximum of one additional employee;

10. Drainage of property shall not be directed to adjacent properties;
11. Variance, if granted, shall cease if applicant sublets, leases and/or sells the property; and
12. Applicant shall install a new driveway with proper drainage for neighbor Baumgartner.

E. The use of the property as a terminal for trucks used in relation to the Applicant's
agricultural transportation business was neither contemplated nor permitted in the variance

1 The 2016 minutes contain a typographical error, this condition should have been listed as "Doors to garage to remain
closed during hours of operation."
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that was granted by the Zoning Board in March 2016. Rather, the application before the
Zoning Board in 2016 was specifically for the proposed use of the four-bay garage "for
commercial purposes to perform automotive repairs and inspections, and also to store said

automobiles in the garage".
F.

"Trucking terminal" is defined by the Town of New Scotland Zoning Code as "an

assemblage area for trucks with or without facilities for maintenance or repair, or with or
without structures to support the transfer of material or goods for delivery to other sites or
for customer pickup". Section 190-5(c).
G. "Garage, Public" is defined by the Zoning Code as "a building other than a private garage,
one or more stories in height, used for housing, storage, or repair of trucks, trailers or

automobiles, whether or not accessory or incident to another use."
H. Trucking Terminals are permitted only in the Industrial zoning district in the Town of New
Scotland.
I.

The Applicant's property is located in a residential district and is surrounded by residential

homes.
J.

Based on representations made by the Applicant at various meetings and in its submissions
to the Zoning Board the Applicant proposes to use the property as its primary basis of

operation for an agricultural transportation business which would fall within the Zoning
Code's definition of a trucking terminal as multiple trucks owned and maintained by the
Applicant will leave and return to the property on a daily basis for the purpose of
transferring material and/or goods to its customers.
K. The proposed use of the property is both a public garage and trucking terminal.

L.

The use of the property as a trucking terminal is a substantial and material change between
the 2016 variance and the Application currently pending before the Zoning Board.

M. Regular and/or daily truck runs in a rural residential neighborhood will alter the essential
character of the neighborhood and district.

WHEREAS, all evidence and testimony having been carefully considered, the Zoning Board
reviews the application under the standards set forth in Sec. 190-76(C) of the Town of New
Scotland Zoning Law and reached the following conclusions:

1.

Whether the applicant cannot realize a reasonable return, provided that lack of return
is substantial as demonstrated by competent financial evidence.

In considering whether the Applicant can realize a reasonable return for the property, the
Zoning Board is mindful that the Applicant must prove that it cannot realize a reasonable

return from each of the uses permitted in the zoning district. The fact that the Applicant
suffers a reduction in the value of property or the fact that another permitted use may allow
for the sale of the property for a better price, and/or permit a larger profit does not justify the
granting of a variance on the grounds of unnecessary hardship.

5

In its determination of this standard, the Zoning Board of Appeals has reviewed the
circumstances in which it found that the previous applicant in 2016 could not realize a
reasonable rate of the return on property without a commercial use and finds that there has
not been a material change in facts warranting a different result in the present application.

2.

That the alleged hardship relating to the property in question is unique and does not

apply to a substantial portion of the district or neighborhood.

The garage in question has been used on and off over the years in some manner as a
commercial use. While the current status of the garage is unlawful and non-conforming

based, on the evidence submitted, the Zoning Board finds that hardship relating to the
property in question is unique and does not apply to a substantial portion of the district or

neighborhood.

3.

That the requested use variance, if granted, will not alter the essential character of the

district or neighborhood.

The Zoning Board of Appeals finds that for the reasons set forth in paragraph 2 above, the
use of the property as a public garage for the purpose of automobile and truck repair and
storage will not alter the essential character of the district or neighborhood. The ZBA made

that determination in 2016 and finds that if the use were to continue as a public garage it
would not alter the essential character of the district or neighborhood.

However, the Zoning Board of Appeals does find that the garage, while historically used to
service various automobiles, has not been historically used as the basis for operation of a
trucking transportation business. In this respect, the prior use of the property by Domermuth
Petroleum Equipment and Maintenance Corporation does not alter the Zoning Board's
findings as Domermuth' s use commenced prior to the District's zoning classification and

ceased over twenty (20) years ago. Since that time, the property was transformed to a
residential use, with a single-family residential home constructed on the property, and the
use of the garage was limited to automobile or truck repairs. The subject property is located
in a rural residential section of the Town and is surrounded by residential properties. The

sole access road to the property is a local road, not a County or State highway. The only

zoning district in the Town which permits a trucking terminal use is in the industrial zone
which are located on along state and county highways and railroad lines. .

The use of the property as the basis of operations for an agricultural transportation business
which would include multiple trucks leaving daily between the hours of 4:00 a.m. and 6:00
a.m. is consistent with an industrial use and contrary to the essential nature of a residential

district. While the current neighbors have no objection to the use, it is incumbent on the
Zoning Board to view the proposed use's impact on both the current neighborhood and the

future development of the district as it is currently zoned. Locating a trucking terminal in a
6
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residential district does not just impact immediately adjacent landowners, but all property
along North Road which is the means of access to the property. In particular it will impact

residential properties at the intersection of North Road and Delaware Turnpike where a
dramatic increase in truck traffic will exiting and entering North Road.

The Zoning Board

is cognizant of its responsibility to grant the minimal variance necessary to afford relief. In
reviewing this application, the Zoning Board finds that based on the considerations
discussed above the operation of a trucking transportation business in a residential zoned
district would alter the essential character of the district.

4.

That the hardship is not self-created.

There is a presumption that self-created hardship exists where the property owner had actual
or constructive knowledge of the limitations on the use of the property under the zoning

ordinances in effect prior to or at the time of purchase. Further, an Applicant cannot use
ignorance of a zoning law as a basis to establish that the Applicant was not on notice that the

proposed use is prohibited under the zoning law.
The Zoning Board of Appeals finds that the Applicant failed to perform basic elements of
due diligence in purchasing the property without first verifying the status the 2016 variance.
The Applicant's representative, Ms. Serk admitted under oath that she did not make any
inquiry into the permit status of the property and stated that she did not know that zoning
was in effect for the property. Ms. Serk's sworn testimony in front of the ZBA directly
contradicted an affidavit she submitted stating that she has "reviewed the entire file for the

Property in the Town records". The Zoning Board notes the differences in circumstances
regarding the purchase of the property in the 2016 application and the Applicant's purchase.
The record before the Zoning Board in 2016 indicated that when the property owner
purchased the property at auction, there was no residential structure on the lot - only an

1

office and four-bay garage, and the owner had no knowledge that a commercial use of the
garage was a nonconforming use. Significantly, at the time the current Applicant purchased
the property the office had been converted to a residential dwelling and the Applicant knew
that the use of the four-bay garage was non-conforming with the district and required a use
variance.

Notwithstanding the above, in light of the Applicant's assertion that it relied on the use
variance granted by the Zoning Board in 2016 to allow the garage to be used as an

f

automotive and truck repair facility, the Zoning Board finds that the Applicant's hardship
was not self-created with the respect to its proposed use for that express purpose. ,
However, there has been no offer of proof that the Applicant believed that the variance

permitted the property to be used as the sole basis of operation for an agriculture
transportation business. Indeed, in its initial submission to the Zoning Board, the Applicant
included a copy of the Zoning Board's March 22, 2016 decisions finding that the previous
commercial use of the property as an oil service business had ceased prior to 1998 and that
7
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the proposed use now was for a "automobile and truck repair facility". Moreover, until July

2020. the Applicant consistently represented that it sought permission for a use consistent
with the use variance granted in 2016 for a public garage. Given the above, the Zoning
Board finds that the Applicant has failed to meet its burden of showing that the hardship has
not been self-created insofar as use of the property as a truck terminal and the primary basis
of operation for an agricultural transportation business.
NOW, THEREFORE, BE IT RESOLVED, that based on the evidence and testimony
received in relation to the instant Application and as further discussed above, the requested use
variance to allow for the use of a truck terminal in connection with the Applicant's agricultural

transportation business is denied; and
IT IS FURTHER RESOLVED, that based on the evidence and testimony received in
relation to the instant Application and as further discussed above, the requested use variance to
allow for the use of an automotive and truck repair facility is granted subject to the following

conditions to mitigate its impact on the surrounding neighborhood and district:
1.
2.
3.

4.

5.
6.
7.

8.

A Site Plan application must be submitted to and approved by the Town of New Scotland
Planning Board.
Limit of four vehicles stored outside of the garage awaiting repair or pick-up. This condition
does not apply to employee vehicles.
All vehicles awaiting repair are to be located at rear of structure.
Hours of operation are limited to Monday through Friday 8:00 a.m. to 6:00 p.m. and
Saturday 8:00 a.m. to 1 :00 p.m. which are open to the public. Applicant is allowed to work
inside garage after hours, but with no noise coming out of the garage. If an emergency
occurs, the Applicant may take the vehicle in, for example, snow plows, garbage trucks.
Town of New Scotland vehicles, County Sheriff cars, fire department cars and trucks are
allowed to be worked on outside of public hours.
Doors to garage to remain closed during hours of operation.
All exterior lighting to be shielded and directed down to the ground.
While the Applicant may repair its own vehicles on the premises, the property shall not be
used as the basis of operation for the Applicant's agricultural transportation business. The
Applicant may only store its own vehicles awaiting repair or those vehicles recently repaired
and awaiting removal from the site.
During site plan review, the Planning Board is requested to consider and require fencing and
screening that it deems appropriate.

Jeffrey Baker
Chairman, Zoning Board of Appeals

Ayes: 5 (Baker, Moore, Sommer, Casey, Abrams)
Nays: 0
Abstain: 0
[
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